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COVID-19 Toolkit: Guidance to the temporary changes to foreign 
investment review framework 
 

Since publishing our article on 15 April 2020 about temporary changes to the foreign investment 
rules in response to COVID-19, the Foreign Investment Review Board (FIRB) has published a useful set 
of guidelines to clarify the effects of these temporary changes.  

On 10:30pm AEDT on 29 March 2020, the Treasurer announced that, effective immediately, the 
following temporary changes would apply to the FIRB approval process and will remain in force for 
the duration of the coronavirus crisis: 

• the monetary threshold for all proposed foreign investments and transactions was reduced to 
$0; and 

• FIRB and new and existing applicants will work together to extend the review time for each 
approval application from 30 days to up to 6 months 

(the Announcement).  

The basis for these temporary changes was to protect and support Australian jobs and businesses, 
given the unpredictable impact of the crisis. 

Guidance Note GN53 

As of 9 June 2020, FIRB has published Guidance Note, Temporary measures in response to 
coronavirus [GN53]. Some key takeaways are:  

• Application processing: 

o the statutory timeframe to process the application begins as soon as the application is 
submitted with the payment of the correct application fee. Failure to provide enough 
and / or accurate information will delay the processing time; and 

o applicants are encouraged to contact FIRB early in the process of developing an 
application. 

• Fees: 

o Refund of fees for withdrawn applications will be considered if the application is:  

 withdrawn before a decision is made; and  

 withdrawn due to delays to or deferrals of investment decisions resulting from the 
pandemic. 
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o Foreign non-government investor applicants looking to acquire non-vacant commercial 
land for between $10 million and $55 million may apply for a fee waiver so that the 
investor ultimately pays the same fee as foreign government investors (ie $2,000, and not 
$26,200). Granting of such waiver will be determined on a case-by-case basis. 

• Land acquisitions:  

o acquisitions of interests in all types of Australian land (including agricultural, commercial, 
residential, mining or production tenements, vacant or developed land) require 
approval; 

o acquisitions of developed commercial land (such as car parking spaces, bike lockers or 
storage spaces) included in the acquisition of residential land  will not be treated as a 
separate acquisition of developed commercial land if: 

 it is being acquired under the same contract for sale as the residential land; and 

 it makes up a smaller portion of the total area of land being acquired. 

• Pre-existing exemptions, options and notices – Foreign persons do not need to lodge another 
approval application if: 

o the conditions specified in exemption certificates granted before the Announcement 
continue to be met, however, if the foreign person holding such certificate acquires 
particular interests falling under the now-repealed subsection 52(6) of the Foreign 
Acquisitions and Takeovers Regulation 2015 (Cth), then a further approval application 
must be lodged; 

o the foreign person is exercising a pre-existing option available to them under a pre-
existing agreement; or 

o the applicant received a no-objection notice before the Announcement, and 
undertakes the proposed action or executes the agreement with respect to that action 
within the timeframe specified in the notice. 

• Pre-existing agreement – The changes to the monetary threshold do not apply to any action 
taken under a pre-existing agreement, regardless of whether there are any unmet conditions 
outstanding after the Announcement was made. To clarify, pre-existing agreements may: 

o include completed negotiations or agreements that were reached, but not yet 
formalised, as to the essential elements of the bargain may still be deemed a pre-existing 
agreement; and 

o exclude anything amounting to preliminary negotiations or circumstances where there is 
no mutual understanding of all the essential elements of a bargain (such as entry into a 
heads of agreement, letters of intent or agreements in principle).  

• Leases:  

o FIRB’s view is that the following require approval:  

 an agreement for lease (AFL), as it creates a different interest in land compared to 
that created by a lease. Thus, entering into an AFL and then a lease are two 
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separate transactions and will require separate approval applications to FIRB, 
though this will be determined on a case-by-case basis, as in some instances, an 
AFL and a lease may be deemed one agreement; 

 routine lease transactions with terms exceeding 5 years, (including any renewal 
right or option); and 

 if there are variations to a lease, such as to extend the term of a lease (as opposed 
to exercising a renewal option). Accordingly, a lease with a term that was for less 
than 5 years and is subsequently varied so that the term now exceeds 5 years, will 
amount to parties entering a new lease; 

o FIRB’s view is that the following do not require approval: 

 lease extensions under existing renewal options; and 

 re-negotiated leases allowing for the temporary deferral of or delay to rental 
payments or a reduced rental payment amount.  

• Establishing new entities – FIRB’s view is that: 

o foreign persons merely establishing Australian subsidiary companies for the sole purpose 
of executing transactions in the future, will generally not be required to obtain FIRB 
approval; 

o if such Australian subsidiary companies later enter into any substantive transactions (such 
as leases or any land acquisitions), such transactions may be subject to FIRB approval; 

o foreign persons starting an Australian business must obtain FIRB approval first. 

Expediting your approval application 

Given the guidelines summarised above, the best approach to getting your FIRB approval quickly is 
to: 

• provide a supporting cover letter outlining: 

o the nature of the transaction; 

o how the transaction will protect and support Australian jobs and businesses; 

o the basis of the urgency; 

o any related key dates or time frames; 

o any request for a partial fee waiver if you are a foreign non-government investor 
acquiring non-vacant commercial land; 

• in consultation with the application checklist (available on the FIRB website), provide all 
documents in support of the application and any assertions made in the cover letter; and 

• confirm the correct application fee. 

 
Contact Gaurav de Fontgalland or Carolyn Ledinh if you would like to chat further. 
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